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VI. ExecuTive ACTION 3: PROVISIONAL UNLAWFUL PRESENCE W ATVERS

Other executive moves benefited undocumented migrants directly. One of
these moves. a sort of precursor to DACA, focused on families where one spouse
lacked documentation to be in the United States. Though for many years undocu-
mented spouses and children of U.S. citizens could adjust their immigration sta-
tus relatively easily,™ two of the many changes implemented in conjunction with
[IRAIRA made such adjustment much more difficult. The first change required
undocumented individuals with a citizen spouse or parent to prove that the citizen
relative would experience “extreme hardship” as a result of the individual’s de-
portation in order to receive a waiver granting pardon for their illegal presence in
the country.™ That waiver was necessary to override the second change: automatic
bars to reentry into the United States for individuals who had been illegally pres-
ent in the United States for six months to a year (three-year bar) or more than one
year (ten-year bar).”® Without the waiver, these immediate relatives of U.S. citizens
would be required to wait out the full three or ten years before being able to apply
for legal immigration status and reentry into the United States.”

While there is no specific definition for extreme hardship to the citizen rela-
tive, carly legal decisions identified certain factors to be particularly relevant: citi-
zen family ties to the United States; citizen ties (or lack thereof) to family outside of
the United States; the conditions of the country to which the citizen would relocate;
the financial impact of departure; and significant health conditions of the citizen
that could not be addressed properly in the country of relocation.® Barring other
causes for inadmissibility, individuals who prove extreme hardship and are granted
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unlawful presence waivers can apply for legal permanent residency in the United
States and be admitted to the United States immediately after receipt of the visa.™

In order to adjust their immigration status and apply for legal permanent
residency, however, undocumented immigrants must attend visa interviews in their
countries of origin (visa overstayers can be interviewed within the United States).”
The reentry bar has made this travel to home country embassies for visa interviews
extremely risky. If the waiver is denied, the bar remains in force and these imme-
diate family members of U.S. citizens have to wait out the length of their penalty
before they can reapply for a visa.' As undocumented immigrants and their U.S.
citizen family members became aware of this catch-22, many decided that remain-
ing illegally in the United States and risking deportation at some future date was
a more viable option than voluntarily leaving the United States to attend the visa
interview without knowing whether or not their petition for a waiver would be
granted.

The Obama administration. which recognized that this contradiction in the
law was impacting many immigrants and their relatives who are voting-age citi-
zens, remedied the issue through executive action. On March 30, 2012, the U.S.
Citizenship and Immigration Services (USCIS) announced a proposed rule change
“that would reduce the time U.S. citizens are separated from their spouses, children,
and parents . . . who must obtain an immigrant visa abroad to become lawful per-
manent residents of the United States.”** Once the rule change took effect in March
2013, immediate relatives of U.S. citizens could apply for a provisional waiver be-
fore leaving the United States for their visa interviews, reducing separation time by
months or years.”* While receiving the waiver before leaving the country does not
guarantee that the individual will receive a visa, it significantly decreases the risk of
long-term separation from family in the United States. Similarly, individuals who
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are denied the waiver know they will be subject to the automatic bar if they leave
the country and can make their plans accordingly.

Though the new rule only went into effect recently, early reports show the
limits that executive changes often face and reveal that few individuals have been
able to benefit from the change * Still, the policy change was not a failure. As one
of a handful of “immigrant-friendly” policy changes announced by the administra-
tionin 2011 and 2012, this policy —or, rather, its premise as a policy to reduce sepa-
ration times of family members—helped contribute to the pro-immigrant image the
administration hoped to project during the 2012 election and secured much needed
votes from the immigrant community.®

VII. Executive ACTION 4: DEFERRED ACTION FOR CHILDHOOD ARRIVALS

After a few years of experimentation with executive forays into immigration
policy, the Obama administration appeared to have exhausted its options. Activists,
however, who were disappointed by the 2010 DREAM Act failure in Congress,
continued to press for action to allow the targets of that bill (“Dreamers”) to stay
in the United States and work legally.* In the spring and summer of 2012, a group
called the United We Dream Network (“Network™), along with other immigrant
advocacy groups, advocated on behalf of the young immigrants who would benefit
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if the DREAM Act passed.”

The Network made little headway with the Obama administration despite
protests and meetings in 2011 as the administration maintained that it could not act
without Congress. However, it gained new momentum in April 2012, when Senator
Marco Rubio (R-FL), who was then being discussed as a possible vice presidential
candidate, came out in support of his own proposal to confer temporary legal status
on persons eligible for the DREAM Act.®® The young activists met with Rubio, and
then met with key DREAM Act supporter Senator Dick Durbin (D-IL) and Obama
aides Valerie Jarrett and Cecilia Mufioz, who warned them not to support Rubio’s
plan.”” However, activist Gaby Pacheco said, “We’re not married to the Democratic
or Republican parties. We're going to push what’s best for the community.”” More
protest actions followed, including some at Obama campaign offices. and on May
25, aides to Secretary Napolitano began to discuss ways to use executive discretion
to help the Dreamers.”

The Dreamer activists then conferred with law protessor Hiroshi Motomu-
ra, a member of the Board of Directors of the National Immigration Law Center,”
who was advising the activists.” Motomura immediately sprang into action. On
May 28, he drafted a letter explaining the various legal bases of executive discre-
tion described above, and used a listserv of immigration law professors to recruit
ninety-five of them to co-sign the letter before sending it to the White House.™
Pacheco and other Dreamers brought the letter to a meeting with White House
counsel, and said that if there was no White House response by mid-June that they
would “escalate.””

With this new political pressure and a legal roadmap provided by Moto-
mura and the law professors, the White House finally agreed on June 11 to take its
strongest executive action yet.”* On June 15, Secretary Napolitano announced the
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administration’s new policy of Deferred Action for Childhood Arrivals (DACA).”
Specifically, DACA targeted undocumented immigrants thirty-one years old or
younger who had been in the United States for at least the previous five years.”
They had to be younger than sixteen when they arrived; be in, have graduated high
school, or served honorably in the Coast Guard or Armed Forces; and have no
significant criminal record.” While it would not help all 11 million undocumented
immigrants living in the United States at the time * an estimated 1.8 million un-
documented youth and young adults were potentially eligible for DACA relief '

The Obama administration’s DACA policy announcement ended the pro-
tests and pressure from the activists.™ However, certain opponents, primarily hail-
ing from right-wing groups and the Republican Party, have remained vocal in their
opposition to the policy throughout the first year since its announcement. Other
Republican leaders have criticized the program saying, *“[W]e probably shouldn’t
reward the children for the sins of the parents.”® Well into 2013, House Represen-
tative Steve King (R-1A), a long-time opponent of DACA, continued to attempt
to dismantle the policy, this time by cutting funding for the administration of the
DACA program through his amendment to a DHS appropriations bill * A law-
suit brought forward in Texas charges that the Obama administration never had
the authority to implement the DACA policy change, and a preliminary statement
from the judge ruling in the case indicated he was likely to agree that the policy
change was illegal ** A handful of states have also acted against DACA;* Arizona
has changed its laws in order to prohibit DACA recipients from receiving driver’s
licenses even though they should now qualify for them "’
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Despite ongoing opposition, DACA appears to be a policy success. Through
June 2013, 557,412 applications had been submitted, with only 19,750 rejected.
Over 400,000 applications have already been approved, representing nearly 25%
of all individuals who could potentially qualify under current policy requirements
and nearly half of all individuals immediately eligible for DACA relief.* USCIS
has accepted an average of 2,455 applications per day since the program was imple-
mented on August 15, 2012, though the majority of those applications (with over
100,000 applications submitted in September and October of 2012) were submitted
in the first few months of the program.* By June 2013, monthly submissions had
dropped to just 17,506.” Perhaps most crucially for Obama, before the presidential
election in 2012, USCIS had already received 274,015 applications and approved
nearly 30,000 (rejecting only a small fraction of those applications), demonstrat-
ing to Latino voters across the nation that the Obama administration was sincere
in its efforts to effect immigration reform, whether or not Congress was willing to
participate in the effort.”

VIII. OsamMa Wins LATINO VOTE AGAIN
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